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DECISION D ORDER

On Septenber 15, 1993, Admi nistrative Law Judge (ALJ)
Janes Wbl pman issued a decision in which he found that G annini
Packing Corporation (Gannini) unlawfully refused to rehire
Manuel Leal because of his support for the United Farm Wrkers of
Anerica, AFL-CIO, his filing of an unfair |abor practice charge,
and other protected activity. The. ALJ did not order
reinstatenent and termnated backpay as of January 6, 1993, the
date on which he found that Giannini’s [|abor contractor, Nori
Ogata and son, Inc. (ogata), had a good faith basis for doubting
Leal’s ability to perform the work available.

The GCeneral Counsel tinely filed exceptions to the
failure to order reinstatenent and the termination of backpay on
January 6, 1993. Gannini filed no exceptions but filed a brief
in response to the General Counsel's exceptions. Leal filed a
letter with the Executive Secretary, the thrust of which is

uncl ear. The letter has been considered only as an indication



t hat Leal supports the Ceneral Counsel's view that the aLJ erred
by nodi fying the standard renedy of reinstatement and backpay.?!
The Agricultural Labor Rel ations Board (Board) has
considered the record and the attached decision of the ALF in
light of the exceptions and the briefs submtted by the parties
and affirns the aArLJ’s findings of fact and concl usions of law,

and adopts his recommended renedy, as nodified herein.’

lro the extent that the letter can be read to request an
el ection, such a request cannot of course be granted in this
proceedi ng, which dealt only with the allegation of a
discrimnatory failure to rehire.

2The General Counsel argues that the ALJ erred by
tern1nat|nﬂ backpay and reinstatenment rights, in that the record
reflects that Leal has been doing simlar work for another
enpl oyer and therefore he is not unable to perform the work at
G anni ni . However, the fact that Leal has done simlar work
el sewhere does not go to the issue of ogata’s state of m nd,
whi ch was properly the focus of the aLJ’s analysis. Moreover
Leal’s choice to do simlar work el sewhere does not nmean that it
is nmedically advisable or that he is not partially disabled.

We do, however, find that January 6, 1993 is not the
appropriate date on which to term nate backpay. January 6 is the
eval uation date reflected in the report of the Agreed Medica
Exam ner. However, we have found no evidence in the record to
indicate when or if Ogata was nmade aware of this report or of the
subsequent settlenent offer sent by ogata’s carrier to Leal’s
Worker' s Conpensation attorney. Nor may January 6 represent the
date on which Leal was determned to be di sabl ed because the
report was admtted only for the purpose of showi ng ogata’s state
of mind and not for the truth of the matter asserted. In
addition, on their face, the work restrictions reflected in that
‘report would not |imt Leal’s ability to performhis forner
‘duties at Gannini. Therefore, we will termnate backpay as of
the date on which it was shown that Ogata had sufficient
information to forma good faith doubt as to Leal’s ability to do
the work at Gannini or it was in fact determ ned that Leal
should not return to such work. W find that date to be June 30,
1993, the date of the testinobny of expert witness John Powell,
who concl uded that Leal was a qualified injured worker who should
be provided rehabilitation services rather than returning to his
usual occupation, which would subject himto a strong likelihood

(continued...)
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ORDER
By authority of, Labor Code section 1160.3, the
Agricul tural Labor Relations Board (Board) hereby orders that
Respondent G anni ni Packing Corporation, its officers, agents,
| abor contractors, successors and assigns, shall
1. Cease and desist from

(a) Refusing to rehire, or otherw se
di scrimnating against, any agricultural enployee with regard to
hire or tenure of enploynment or any termor condition of
enpl oyment because he or she has engaged in concerted activity
protected by section 1152 of the Agricultural Labor Relations Act
(Act).

(b) Discouragi ng nenbership of any enployee in the
United Farm Workers of America, AFL-CIO or any other |abor
organi zation, by unlawfully refusing to hire or rehire, or in any
other manner discrimnating against, any enployee in regard to
the hire or tenure of enploynment or any termor condition of
enpl oynment, except asauthorized by section 1153(c) of the Act.

(c) Refusing to hire or rehire, or otherwise
discrimnating against, any agricultural enployee because he or
she has filed charges with the Agricultural Labor Relations
Boar d.

2¢. ..continued) = . o
of re-injury. This finding shall in no way prevent G annini from
attenFtlng to demonstrate 1n conpliance that Leal was in fact
di sabl ed or otherw se unavailable for work during any period
prior to June 30, 1993.
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(ay In any like or related manner interfering
wth, restraining or coercing any agricultural enployee in the
exercise of the rights guaranteed by section 1152 of the Act.

2. Take the following affirmative actions which are
deened necessary to effectuate the policies of the Act.

(a) Reinmburse Manuel real for all |osses of pay
and ot her econom c |osses he has suffered as a result of being
refused enpl oynent between Septenmber 9, 1991 and June 30, 1993,
t he amounts to be conputed in accordance with established Board

precedents, plus interest conputed in accordance with the Board's

decision in E._ W Mrritt Farns (1988) 14 ALRB No. 5.

(b) Preserve and, upon request, nake available to
the Board and its agents, for exam nation, photocopying and
ot herwi se copying, all payroll and social security paynent
records, time cards, personnel records and reports, and all other
records relevant and necessary to a determ nation, by the
Regional Director, of the exact backpay periods and the amounts
of backpay and interest due under the terns of this Oder.

(c) Sign the attached Notice to Agricultura
Enpl oyees and, after its translation by a Board agent into al
appropriate |anguages, mnmake sufficient copies in each |anguage
for the purpose set forth in this order.

(d) Mail copies of the attached Notice, in al
appropriate |anguages, within 30 days of issuance of this order

to all agricultural enployees in its enploy from Septenber 9,
1991 to Septenber 8, 1992.°
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(e) Post copies of the attached Notice in all
appropriate |anguages, for 60 days, in conspicuous places on its
property, the exact period(s) and place(s) of posting to be
determned by the Regional Director and exercise due care to
repl ace any Notice which has been altered, defaced, covered or
renoved

(f) Upon request of the Regional Director or his
desi gnated Board agent, provide the Regional Director with the
dates of its next peak season. Should the peak season have
al ready begun at the time the Regional Director requests peak
season dates, informthe Regional Director of when the present,
peak season began and when it is anticipated to end, in addition
to informng the Regional Director of the anticipated dates of
the next peak season.

(g) Arrange for a representative or a Board agent
to distribute and read the attached Notice, in all appropriate
" languages, to all of its enployees on conpany tine and property
at time(s) and place(s) to be determ ned by the Regional
Director. Following the reading, the Board agent shall begiven
the opportunity, outside the presence of supervisors and
~ managenent, to answer any questions the enployees may have
concerning the Notice or their rights under the Act. The
Regi onal Director shall determne the reasonable rate of
conpensation to be paid by Respondent to all piece-rate enpl oyees
in order to conpensate themfor tine |ost at the reading and
question- and- answer peri od.
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(h) Notify the Regional Director in witing,
within 30 days of the issuance of this Oder, of the steps it has
taken to conply with its terns, and make further reports at the
request of the Regional Director, until full conpliance is
achi eved.

DATED: Novenber 1s, 1993
BRUCE J. JANI A AN, Chairnman

| VONNE RAMOS RI CHARDSON, Member

LINDA A, FRICK, Menber
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CASE SUMMARY

G ANNI NI PACK|I NG _ CORPORATI ON 19 ALRB No. 16
(Manuel Antonio Carranco Leal) Case No. 91-CE=-62~VI

ALY Decision

On Septenber 15, 1993, Administrative LaMIJud%e (ALJ) Janes
Wl pman i ssued a decision in which he found that G annini Packing
Cbrﬁ: (Gannini) unlawfully refused to rehire Manuel Leal because
of his union and other protected activity. The aty found a

causal connection between the refusal to rehire and Leal's
protected activity based on several factors, including. failure to
adhere to established reenpl oynent practices and %|V|ng fal se and
shifting rationales for the refusal to rehire. The ary did not
order reinstatenent and term nated back pay as of January 6,
1993, the date on which he found that G anhini had a good faith
basis for doubting Leal's ability to perform the work "avail able.
The Ceneral Counsel tinely filed exceptions to the failure to
order reinstatenent and the termnation of back pay on January 6.

Board Decision

The Board affirmed the decision of the ALJ, but nodified the
proposed renedy to reflect a backpay cut off date of June 30,

1993. The Board rejected the CGeneral Counsel's argument that
back pay and reinstatement rights should not have been term nated
because the record reflects that Leal has been doing simlar work
for another enployer and is therefore able to performthe work at
Gannini. The Board observed that the fact that real has done
simlar work el sewhere does not go to the issue of the |abor
contractor's state of mnd, which was properly the focus of the
ALJ‘s analysis, and does not nean that doling such work was

medi cal | y ‘advi sable or that he was not partrally disabled.

However, the Board found that January 6, 1993, the evaluation
date reflected in the report of the Agreed Medical Exam ner
which was prepared in conjunction with Leal's Worker's
Conpensation clainms, was not the appropriate date on which to
termnate back pay. The Board found no evidence in the record to
I ndi cate that, ﬁrlor to the hearing, the |abor contractor was
made aware of this report or of the subsequent settlenment offer
sent by the insurance carrier to Leal's Wrker's Conpensation
‘attorney. Instead, the Board cut off backpay on June 30, 1993,
"the date of the testinony of expert w tness John Powell, who
concl uded that Leal was a qualified injured worker who should be
provided rehabilitation services rather than returning to his
usual occupation, which would subject himto a stronP | i kel i hood
of re-injury. The Board noted that this finding would in no way

revent G annini fromattenpting to demonstrate in conpliance

hat real was in fact disabled or otherw se unavailable for work
during any period prior to June 30, 1993.

® Kk %

This Case Summary is furnished for information only and is not an
official statenent of the case, of the ALRB.
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Case No. 91-CE-62-VI

NoTzcE TO AGRI CULTURAL ENPLOYEES

After investigating charges that were filed in the Visalia
Regional O fice of the Agricultural Labor Relations Board by
Manuel Leal, the General Counsel of the ALRB issued a conplaint
which alleged that we, G annini Packing Corporation, had violated
the |aw. fter a hearing at which all parties had an opportunity
to present evidence, the Board found that we violated the |aw by
Sefusggg to rehire Manuel Leal between Septenber 9, 1991 and

une 30, .1993.

The Board has directed us to post and publish this Notice.

The Agricultural Labor Relations Act is the |aw that gives you
and all other farm workers in California these rights:

1. To organi ze thensel ves;

2. TO form join or help a |abor organization or bargaining
representative;

3. To vote in a secret ballot election to decide whether you
want a union to represent you and to end such
representation;

4, To bargain with your enployer about your wages and working
conditrons through a bargaining representative chosen by a
majority of the enployees and certified by the Board;

b. To act together with other workers to help and protect one
anot her; and

6. To decide not to do any of these things.

VWE WLL NOT do anything in the future that forces you to do or
stops you from doing any of the things listed above.

WE WLL NOT refuse to hire or otherw se discrimnate against any
agricultural enployee because he'or she has engaged in union
activities or acted together wi th other enployees to protest the
terns and conditions of enploynent, or because he or she has
filed a charge with the Agricultural Labor Relations Board.

WE WLL reinburse Manuel Leal with interest for any loss in pay
ﬁf other econom c | osses he suffered because we refused to rehire
im

DATED: G ANNI NI PACKI NG CORPORATI ON

By:

(Represent at 1 ve) B)



G annini  Packing Corporation 19 ALRB No. 16
Case No. 91-CE-62~VI

If you have a question about your rights as farm workers or about
the Notice, you may contact any office of the Agricultural Labor
Rel ati ons Board. One office is located at 711 North Court

Street, Suite H, Visalia, California 93291. The tel ephone nunber
is (209) 627-0985.

This is an official Notice of the Agricultural Labor Relations
Board, an agency of the State of California.

DO HOT REMOVE OR MUJTI LATE.
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JAVES WOLPMAN: This case was heard by ne in Visalia, Califor-
nia, on June 29 and 30, 1993.

It is based on a complaint, issued February 10, 1993, which
all eged that the Respondent violated the Act by refusing to rehire
Manuel Leal on and after Septenber 9, 1991 because he had engaged
in activity protected by §11352 of the Agricultural Labor Relations
Act and because he had assisted and supported the United Farm
Workers of Anerica, AFL-Cl O It further alleged that, in taking
such action, the Respondent was discrimnating against Leal
because of a previously filed unfair |abor practice charge.

The Respondent answered denying that it had discrimnated
agai nst Leal because of his support for the UFW his protected
activities, or his utilization of Board processes, and contending
that Leal was not hired because his nedical condition made it
i npossible for himto performthe work which was available.

The Charging Party did not intervene. Because the case net
the requirenents of §20278(e) of the Regulations as appropriate
for disposition by oral argument wthout briefing, the General
Counsel and the Respondent bath presented oral argument at the
cl ose of hearing.

Upon the entire record,! including ny observation of the
.witnesses, and after consideration of the arguments presented, |

make the following findings of fact and conclusions of |aw

iThe record fails to indicate the adm ssion of General Counsel
Exhi bits Nos. 1 through 22. This is an error; all of those
exhibits were admtted on June 29, 1993. The record is hereby
corrected to reflect their adm ssion.
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EINDINGS OF PFACT

I.

G annini Packing Conpany is a California Corporation and an
agricultural enployer within the neaning of §1140.4(c) of the Act.
Nori QOgata and Son, Inc. is a California Corporation and a farm
| abor contractor as defined in §§ 1140.4(c) and 1682 of the
California Labor Code. Manuel Leal is an agricultural enployee
within the nmeaning of 51140.4 (b) . The United Farm Wbrkers of
Anerica is a lakor organization as defined in §l1140.4(f).

.

Respondent's Operation. Respondent has its principal
pl ace of business in Dinuba, where it is engaged in grow ng,
harvesting and picking nectarines and pluns. It utilizes the
services of |abor contractor Nori Ogata and Son, Inc. to prune and
thin, and pick its trees. For the past 15 years, Ogata and Son
has been operated by Lyle Qgata. Pruning at G annini usually
begins in Decenber and continues into January or February,
thinning normally begins in April and lasts four to six weeks, and
the harvest immediately follows and continues until August or
Septenber. (I:4) QOgata utilizes two crews to acconplish this
work; the foreman of the crew in which Leal worked was Candel ario
Flores, and the for- of the other crew was Joel Peregrino.

The Charging Party’s work History. Manuel Leal, a
farmworker since 1963, began working for Ogata at G annini during
t he pruning season which began on Decenber 30, 1988, and continued

working until the end of the season on February 19, 1989. 1 n
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April 1989, he was hired for thinning, but on April 25th a | adder
on which he was working gave way and he had to grab onto a tree
linmb: the resulting injury to his neck, shoulders, wists and |eg
made it inpossible for himto continue working and led to the
filing of a Wrrker's Conpensation claim

Leal remai ned unenpl oyed until Novenber 23, 1990 when, after
receiving medical clearance, he the returned to work with Ogata
for the pruning season at Gannini. A few weeks later, he
suffered nose bl eeding and ot her synptons which he believed to
have been caused by the presence of pesticides in the area where
he was working. He continued working, but the incident led to a
second Worker's Conpensation claim 7Two weeks after that, on
Decenber 19, 1990, while he was wal king through a muddy field with
a ladder on his shoulder, he slipped an fell. He was injured and
unable to work until Decenber 26th, when he returned for the
remai nder pruning season which |asted until January 9, 1991. A
third Wrker's Conpensation claimwas filed for the sprain and/or
strain which he suffered in the thoracic-lumbar region as a result
of the fall

None of his three Compensation clainms has as yet been fully
resolved: he did, however, receive Tenporary Disability paynments
.between Decenber 19, 1990 and March 7, 1991 for his slip and fal
injury. In early April 1991, he was cleared to return to work by
his chiropractor, Dr. Daniel Mlina.

Al t hough he applied for work with ¢cgata at G annini in April,

he was not rehired. He thereupon filed an unfair |abor practice
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charge (91L-CE-24-VI) against the Respondent. After investigation,
it was dism ssed by the Visalia Regional Director, and the GCeneral
Counsel affirmed the dism ssal on appeal.

The Charging Party® Union and Protected Activity.
Thr oughout the period he worked for Ogata, Leal was an out spoken
advocate of workers rights and unionization. |In Novenber 1990, he
conplained to supervision that G annini had improperly charged a
fellow enployee for pruning shears. Around the sane tine, he
phot ographed the toilet facilities provided bythe Respondent and
filed a conpliant with the Labor Commissioner regarding their
condi ti on. In early Decenber 1990, he filed a conplaint with the
Tulare County Agricultural Conmmissioner alleging the inproper use
of pesticides by Giannini.2 |n January 1991, he prepared a four
page petition listing a nunmber of work related grievances agai nst
G annini and its |abor contractors, and asking the Agricultura
Labor Rel ations Board to conduct an election to allow the United
Farm Workers to represent enployees at G annini and obtain a
contract which would rectify the situation. (G.C. Ex. 2.) He
circulated the petition anong his co-workers and obtained the
signatures fromtwo of them Joe and Paul Rivera. He pr esent ed
it to the ALRB, but no Notice to Take Access or formal El ection
-Petition was ever filed. Six nonths later, in June 1991, he sent
a copy of his petitionto Gannini. Finally, Ogata was aware

that, throughout his enploynment, Leal wore a belt buckle bearing

Me had filed a simlar conplaint in May 1989.
5



the UFW’s insignia and nane.

The Respondent does not contest its awareness of Leal’s
activities and synpathies.

Leal’s Attenpts to be Rehired. Wiile there had been an
earlier, wunsuccessful attenpt to obtain work,3 the Conplaint
confines itself to the attenpts which began on Septenber 9, 1991
and continued through 1992 and into 1993.

Employees who have had prior work experience with Ogata are
contacted by their foreman shortly before the beginning of the
season and told when work will begin. {(I:23-24.)4¢ However, when
t he harvest began, Foreman Flores did not contact Leal.5 |nstead,

on Septenber 9, 1991, as the harvest was concluding, Leal went to

3qLeal’s April 1991 rejection was the subject of the earlier
unfair |abor practice charge which was dism ssed by the Genera
Counsel . (Supra, pp. 4-5.)

40gata’s testinmony on the hiring process does not explain how
crews are established at the beginning of a season, only how he
deals with individual calls from applicants (II:58.) Using
foremen to obtain crews, as described by Leal, is consistent with
normal agricultural practice. | therefore accept his description
of the process.

SAlthough Leal had prior work experience with Ogata at
G annini, the GCeneral Counsel's determ nation that no violation
occurred when he was denied enploynent in April and the fact that
he had not previously worked during the harvest could have led to
Flores to believe, quite innocently, that Leal was no |onger a
candidate for enploynent. Orit may be that, since the harvest
imedi ately follows thinning, the thinning crews hired in April

continue on w thout being reconstituted. For those reasons, | do
not believe COgata to be at fault for not contacting Leal to work
in he 1991 harvest. However, once Leal made it clear, as he did

in Septenber, that he wished to return to work, the failure to
contact him in subsequent seasons becomes nuch nore difficult to
expl ai n,
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Qgata's office and asked for work. Qgata told him that none was
available at the tinme.6 Leal |eft, saying, “I’'ll see you when you
have work .* (G.C. Ex 5.}

At the hearing, Ogata admitted that imediately thereafter a
new enpl oyee was hired, but he clainmed that the hiring was
i nadvertent:

“#  ..a fellow that was |ooking for work happened to go

out to the field with one of his friends that was

working in the crew that Candelario Flores had, and

wi t hout my know edge Candel ario just went ahead and put

him on since he had showed up." (II:37.}7

In October, shortly after the harvest ended, Leal contacted
both Ogata and G annini and provided each of them with a Jobs Tax
Credit Certification. (G.C. Ex. 6,) Leal testified that he again
asked for work. Because the form was obviously intended to serve
as an inducenent to hire him | discredit QOgata’s testinony that
Leal sinply presented the form w thout requesting enploynent. Leal
further testified that he believed that he again contacted Ogata or
Flores in Novenber 1991

Because QOgata was now well aware of Leal’s desire to return

to work at G annini, one would have expected himto follow nornma

practice and have Flores contact him about working in the pruning

6Tt should be noted that neither Ogata nor Leal clainmed that
Leal’s nedical conditionwas at all involved in the Septenber 1991
refusal to rehire. (I:30; IT:36-37; GC. Rx 5.}

7At hearing, the General Counsel argued that, by stipulating
that work was avail able when Leal applied (I: 4), the Respondent
was precluded from offering an innocent explanation for its
failure to hire him | ruled that the stipulation did not
preclude such evidence. (II:41l)
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season whi ch began in Decenber 1991, but Flores did not.

In March, 1992, just prior to thinning, Leal nmade severa
tel ephone calls to Foreman Joel Peregrino. After |earning that
Peregrino was probably not going to continue on as afor- at
Qgata, Leal believes he called Flores to ask for work.

At this point, the Question of his nedical condition appears
to have surfaced (IIX:%$8); and, on April €,.1%92, Leal provided
Flores with a nmedical report fromDr. Mlina, along with a copy of
a nedical release from 1991 indicating he could return to work.
(GC Ex. 10.)8 Two days later, on April 8th, Ogata hired himto
shovel grape vines for another enployer, but he was let go after
one day when the grower conplained that his work was poor. (I:90;
II:54.) On April 1l2th, Leal again called Ogata asking for work in
thinning but was told there was nothing available. (T:47.)

On August 16, 1992, Leal once again tel ephoned both Ogata and
Fl ores asking for work in the harvest and was told that none was
available.9 1In October, Leal wote directly to Giamnini asking for
work. (G C Ex.9.) The Conpany replied that it did not do the
hiring and that Ogata had conpleted his work for the season. {(Resp.
Ex. 2.)

Leal was not contacted to work in the pruning season which

VWiile there is sone doubt as to whether GC Ex. 10 was ever
received, | have no reason to doubt the truth of events described
init.

swhile one of those calls was so short that it may have only
been a message | eft on an answering machine, the other is |onger
and supports Leal’s testinony that he asked and was rejected for
enpl oyment. (G.C. Ex. 8.)
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began in Decenber 19%2.19

Finally, beginning in March, 1993, when the 1992 thinning
season began and extending into June when the harvest was underway,
there were a series of telephone calls and letters, both to Cgata
and to Gannini, asking for work during the thinning season. On

March 25th, Ogata responded in witing, saying that he would not be

rehi red:
*Until | receive witten perm ssion from your doctor
permtting you to work and perform the normal duties of
an agricultural worker." (G.C. Ex 14.)}

On March 26th, Leal replied, enclosing the portions the report
prepared by the Conpany's Doctor [Donald Hagar. MD.] which
indicate that he was able to do his regular work. (G.C. Ex. 13.)
Two weeks later, he followed this up with a letter reiterating Dr.
Hagar's findings and indicating that the nedical release from Dr.
Mol ina which he had provided to Ogata in April 1991 was still in
effect. (G C Ex.1l5.) Nothing came of this, and Leal was not
hired for thinning or picking in 1993.

Leal’s Medical Condition during the Period He Wae
Seeking Rehire. Because the Respondent's defense is, in large
part, based on its claimthat Leal’s medical condition justified
its refusal to hire him it is appropriate here to exam ne the
"medi cal reports which had been prepared on his condition and ask

to what extent Ogata was aware of those reports and to what extent

oL,eal found other work during this period: from Decenber 22,
1992 wuntil January 21, 1993 he pruned fruit trees for a |abor
contractor naned Ballentine; and, in beginning April 19, 1993, he
was rehired by Ballentine for the thinning season.

9



he relied on them

Four nedical reports were prepared in connection with the
injuries Leal suffered in 1989 and 1990, two for the Attorneys
representing Leal [April 18, 1990 by Al bert Gonez, MD. (Resp. Ex.
12) and August 22, 1990 by Charles Heller, MD. (Resp. Ex. 13)];
one by Ogata's Workers' Conpensation Carrier [Novenber 13, 1991 by
Kevin Hanley, MD. (Resp. Ex. 1.4)]; and one by nutual agreenent
between his attorneys and the carrier [January 6, 1993 by Donald
Hager, MD. (Resp. Bx. 13)1. In addition; Leal‘s Chiropractor
appears to have prepared a report [see G C. Ex. 101 and to have
i ssued hima nedical clearance to return to work in April 1991
[see G C. Hxs. 4 & 10].

Both reports fromhis own doctors (Resp. Exs. 12 & 13) were
prepared prior to Septenber 9, 1991, the date on which the
unlawful refusals to rehire are alleged to have begun. The first
estimates his disability at 10%to 15% and states:

The factors that [imt the patient's ability to return
to work are his subjective feelings of painwith
moderate work. The patient is a candidate for training
in some tine of manuel [sic] |abor job which would not
require himto be clinbing, reaching, pulling or
pushing. (Resp. Ex. 12, p. 4.)

The second concl udes that:
M Leal, due to his permanent disability relative to
right and |eft shoul der and upper back, is unable to
perform his usual and custonmary duties as a trimmer.
(Resp. Ex. 13, p. 5.)
However, in April 1991 - subsequent to those reports = Leal
had provided ¢gata with release fromhis own doctor, Daniel

Mlina, D.C., authorizing himto return to wrk. (GC Ex. 4.)
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on August 25, 1991, shortly before the alleged refusal to
rehire, Ogata met with representatives from his Wrkers
Conpensation carrier to review Leal’s clainms. At that point, the
Carrier appears to have had available to it not only the reports
from Leal’s physicians but also the prelimnary findings of its
own doctor, Kevin Hanley, MD. (See Resp. BEx. 8, *Cains
Managenent Strategy and |ssues"). Hanley’s report, which was not
formally issued until several nonths |ater, concludes that:

This gentleman is perfectly capable of continuing to

work at farm labor.. ..l would preclude him from

prol onged and excessive amounts of kneeling and

squatting only. He can continue to do his occupation,

as stated above. (Resp. Ex. 14, pp. 2-4.)

Qgata was not shown the reports; instead, he was provided with
three summaries, based on them and dealing with each of Leal’s
three clains. (Resp. Exs. 8, 9 & 10.)

Because Qgata did not raise the nedical issue with Leal on
Septenber 9th when he declined to hire him but intimated that he
woul d keep himin mnd for future openings, | can only concl ude
that Ogata did not believe that the injuries Leal had suffered
were serious enough to render himunfit for enploynent. (Supra, p.
7.1 And the sane situation would have obtained in the Fall and
Wnter of 1991 when Leal sought work for the pruning season.
(Supra, p.8.)

In April 1992, when Leal applied for work thinning, the
nmedi cal issue did surface (Supra, p. 8.); however, Qgata appears

to have been satisfied by Leal’s response (see G C Ex. 10)

because he hired him to shovel grape vines at another employer’s

11



operation. 11

No additional nedical information becane available during the
remai nder of 1992; however, in October of that year, shortly after
Leal wote directly to Giannini asking for work, Ogata discussed
the matter with his claims representative and obtained a letter
dated Cctober 29th. (Resp. Ex. 7.}

The letter is odd. It purports to “update” COgata on the
status of Leal’s clains, but it contains little or no information
subsequent to the date of the previous neeting in August. Mor e
i nportant, when its author, Wayne Aoki, was asked: *Have you at
any tinme advised M. (QOgata that he cannot put M. Leal to work?",

he answer ed:

No, | have not. Basically when you start with State Fund
that is one issue that we do not get into. W handle
the workman's comp aspect. As far as hiring or firing

practices, when that is brought about or that question
arises to an adjuster, we basically state that is
something we do not get into. You should consult a |abor
attorney with regard to that matter. (II:108-109.)
Yet Acki‘'s letter devotes an entire paragraph [12] to that very
i ssue, and does so wthout bothering to nention the conclusion of
State Fund’s own physician that Leal could "continue to do his

occupation" (Resp. Ex. 14), whose report, according to Aoki

llggata testified that he hired Leal for this position because
it did not involve the kind of work which the doctor had
f or bi dden. I cannot accept his explanation because his carrier's
own doctor had specifically warned against “prolonged and
excessive anmounts of kneeling and squatting"” (Resp. Ex. 14.), and
t hose kinds of novenent are nuch nore likely to occur in shoveling
grape vines than in pruning, thinning and picking fruit trees.

12



wecarr{ies) the nost significance" (II:102)12; instead, Aoki
enphasi zes the finding reached by the applicant's physician that:

Based on the work he performs, [Leal] woul d not be
qualified to perform [shoul der or overhead] work.

Gven all of this, it is difficult to avoid the conclusion
that the letter was solicited by Ogata to shore up the defense in
the pending unfair |abor practice.

Not unexpectedly, the attorneys for the Respondent wrote to
the ALRR Regional O fice a short while later, reversing their
previous position on the failure to rehire and claimng for the
first time it was due to Leal’s nedical condition. (Conpare G C
Ex. 2Ilwth G C Ex 20.)

Finally, on January 6, 1993, Donald Hagar, MD., the
physi cian nmutually agreed upon by the carrier and the applicant's
attorney, issued his Agreed Medical Exam nation. (Resp. RXx. 15.)
He found that Leal's condition had become permanent and stationary
(p. 11), that # [t]lne disability relating to the |unbar spine
precludes very heavy lifting" (p. 12),that #(tlhe disability of
knees and | ower extremties precludes repetitive squatting,
running, and junping” (p.13), and concluded that if he “is
required to repetitively Iift 80 Ib, I wuld consider hima
‘medically qualified injured worker. Qtherwi se, | consider himable
to do his regular work” (p. 13). As a result, Ogata’s carrier

offered to settle the matter by agreeing that Leal is "qualified

l2ar | east, up until the point when a report is prepared by
the mutual |y agreed upon physici an.
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injured worker" eligible for vocational rehabilitation services
with a permanent disability of 16%, which would here equal to
$7,210. (Resp. Ex. 16; II:84-85; 96-97.) The offer has yet to be

accept ed.

ANALYSIS, FURTEER PFINDINGS, AND CONCLUSIONS OF LAW
I.

Labor Code si1s3¢a) nmakes it an unfair |abor practice for an
agricultural enployer to "interfere with, restrain, or coerce"
agricultural enployees in the exercise of their right “to engage
in...concerted activities for the purpose of...mutual aid or
protection", and Labor Code §i153(c) nmakes it an unfair |abor
practice for an agricultural enployer "to discrimnate in regard
to the hiring or tenure of enploynent, or any termor condition of
enpl oynent, to encourage or discourage nmenbership in any |abor
organi zation." In order to establish a prima facie case of
unlawful interference or discrimnation, the CGeneral Counsel nust
ordinarily prove: (1) that the worker engaged in the protected
activity, (2) that the enployer knew it, and (3) that a causal
relationship or connection exists between the protected activity
and the adverse treatnent suffered by the worker. (Jackson &
Perkipns Rose CO.. (1979) 5 ALRB No. 20.). The' elements of a
§1153(d) violation are identical to those of 51153(a) and (¢},
except that the causal connection nust be shown to exist between

t he adverse action and the discriminatee’s invol venent in Board

Processes. {(The Garin Company (1986) 12 ALRB No. 14; McCarthy
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Farming Company. Inc. (1982) 8 ALRB No. 78.)

where the adverse action takes the form of a failure or
refusal to rehire, there is a fourth requirenent: The General
Counsel nust prove that the worker nmade a proper application for
work at a tinme when it was avail abl e (¥Yerde Produce Company (1982)
8 ALRB No. 27; Nishi Greenhouse (1981) 7 ALRB No. 18.) However ,
in situations where the enployer has a practice or policy of
contacting fornmer enployees to offer them re-enploynent, this

requi rement may be satisfied by proof of the enployer's failure to
do so at a tinme when work was avail able. (Kyutoku Nursery, Inc,

(1982) 8 ALRB No. 98; Mission Packing Company (1982) 8 ALRB No.
47.

Here, there is no question that Leal engaged in activities
protected by §8 1153 (a), (<) and (d), or that the enployer was
aware of his involvenent. (Supra, pp. 5-6.)43 That the activities
he undertook and the conplaints he filed all came to nothing is
irrelevant; the Act protects the right of enployees to engage in
protected and concerted activity, regardless of the nmerits of

their conplaints or the success of their activities.

That |eaves the third requirenent — the existence of a causal
BIn making this determnation, | do not, however, include his
conplaints about the failure to provide adequate toilet facilities
Oor inproper use of pesticides. It was not established that those

activities were concerted in nature. As the |law presently stands,
conpl ai nts about individual safety or health conditions, standing
alone, are not protected by § 1153(a) of the Act. (Meyers
Industries (1984) 268 NLRB 493, rev'd, 755 Fed.2d 941, decision on
remand, 281 NLRB 882 (1986}, aff’d, 835 Fed.2d 1481, cert. denied,
487 U.S. 1205 (1988).)
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connection or nexus between the protected activity and the

di schar ge. Several factors suggest such a connection. First of
all, there is the failure of Ogata to offer any coherent

expl anation, save inadvertence, for not hiring Leal in Septenber
1991. (Supra, p.7.) Then, there is his denial, in the face of
clear evidence to the contrary, that Leal asked him for work in
Cct ober and Novenber 1991 (Supra, p. 7}, coupled with the failure,
once he knew that Leal wanted work, to follow normal practice and
have Flores contact himfor the 1991 pruning season.1 (Supra, pp.
7-8.)

Again, in march and April 1992, he nmade no attenpt to see to
it that Leal was contacted for work during the thinning season or
t he ensuing harvest. I nstead, Ogata now clainms that Leal was
nmedically unfit to perform such work. But this |eaves unexpl ained
why he accepted the nedical information provided by Leal and hired
him to work for another enployer, perform ng work which, according
to Doctor retained by his own carrier, posed a greater nedica
risk than thinning and picking. (Supra, pp. 11-12 & fn. 11.1 The
nore credible explanation is that Gannini made it known to Qgata
that it did not want Leal back because of the trouble he had

caused, leaving QOgata =~ who had just received a nedical report and

lagad this case only involved the events of Septenber 9th, |
m ght have been inclined to accept ©gata‘’s claim of inadvertence
(II:37); however, when that testinmony in considered in the context
of his subsequent behavior, as described below, there is every
reason to disbelieve his explanation

150r — to the extent the thinning crews were reconstituted and
addi tional nmenmbers hired — for the 1991 harvest as well
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rel ease from Leal (supra, p. 8) — With no alternative but to
enpl oy him el sewhere. Furthernore, oOgata’s present claim that
enmpl oynent was denied for nedical reasons is at odds with the
explanation given to the aLRs at the tine by Respondent's
attorneys. (G.C. Ex. 20.)

(Qgata now seeks to justify his failure to contact or hire
Leal for the 1992 pruning season by citing the letter he received
In Cctober of that year from Wayne Aoki, but its selective use of
medi cal information and the manner in which it was solicited and
prepared (Supra, pp. 12-13.) lead me to conclude that it was
contrived to conceal ogata’s true notive for refusing Leal work.
The same is true of the shifting 'reasons offered by Respondent's
counsel. (Conpare GC Ex. 21 with GC ex 20.)

Failing to adhere to established reenployment practices,
resorting to contrived and fal se reasons, and giving shifting and
I nconsi stent explanations all constitute strong circunstantial
evidence of the existence of an undisclosed and forbidden noti ve.
(The Garin Companyv (1986) 12 atre No. 14, pp. 4-5 (false reasons);
Baker (1%86) 12 ALRB No. 17, ALJD, pp. 24-25 (false
reasons); Ramch No. I, Inc. (1986) 12 aurB No. 21 (shifting
reasons); pauyl W. Bertuccio (19841 10 atrs No. 10 (deviating from
‘established practice); 8. Kuramura, Inc. (1977) 3 aure No. 49
(shifting reasons);,_A & Z Portion Meats,Inc (1978) 238 NLRB
643; (1979) 240 ~NLrRB 184; Dver v.
MacDougall (2nd Gir. 1952) 201 F.2d 265, 269.) | therefore

—ivam_ L T L e — - .
e Y S P B P D - T = 5 R i a8 ol ),

concl ude that the reasons offered by Ogata for failing to reenpl oy
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Leal from Septenber 1991 through Decenber 1992 were pretextural
and that the real reasons why he was not enployed were his union
and protected activities and his invocation of Board processes.

The additional requirenment in refusal to rehire cases that a
position have been available is satisfied by the evidence that
Qgata had a policy of contacting forner enployees to effer them
reenpl oyment (supra, p. 6) and by the stipulation entered into by
Respondent +“that during the periods of time when requests for
enpl oynent were nade by M. Leal to Gannini or M. QOgata, work
was available then or shortly thereafter.” (I:4.)

On January 6, 1993, the Agreed Medical Exam nation by Dr.
Donal d L. Hagar issued. In his report, Dr. Hagar concluded that
“[tlhe disability of knees and |ower extremties precludes
repetitive squatting...." (Resp Ex. 15, p. 13.) Both Hagar’s
Report and the earlier report prepared for Leal’s attorneys by Dr.
Heller indicate that his job required both kneeling and squatting.
(Resp. Rx. 13, p. 1; Resp. Ex. 15, p. 1l.})1s As a result of Dr.
Hagar's findings, Ogata's carrier nodified its position and
conceded that Leal to be a qualified injured worker with a
permanent, partial disability of 16% (Resp. Ex. 16; II:84-85; 96-
97.1

Those findings and the concessions nmade because of them are

lswhile the exact anount of kneeling and squatting is
uncertain - Hagar calls it “occasional”, while Heller makes no
such qualification = the fact that both Doctors nention it
indicates that it occurs with sufficient regularity to be of
| egiti mte concern.
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sufficient to convince ne that, beginning January 6, 1993, Qgata
had a legitimate and good faith basis for doubting Leal's ability
to performthe work available at Gannini.17 | therefore conclude
that the earlier illegal conduct ceased on that date.18

The actions which have been found to have violated the Act
were taken by Qgata; however, Giannini was not a disinterested
bystander. First of all, Leal's union and protected activity was
directed at Gannini aswell as at its labor contractor. Second,
G annini was wel|l aware of Leal's situation but made no effort to
restrain Qgata. Finally, the nost credible explanation for
Ogata’s behavior in putting Leal to work shoveling vines for
anot her enployer is pressure comng from @G annini. (Supra, pp. 16-
17.) For all of those reasons, | conclude that, under the
expansi ve agency standard enunciated by the California Suprene
Court in yista Verde Fazms V. ALRB (1981) 29 cal.3d 307, 322, the
actions of Qgata are inputable to the Respondent, and it
Is therefore responsible for the violations of §§ 1153 (a), (c)
and (d) of the Act which occurred during the period from Septenber
9, 1991 to January 6, 1993.

such a finding is consistent with the standard applied in
.cases arising under Labor Code §132a. (See Barns \._WCAB (1989)
216 Cal.App.3d 524, and especially the cases cited at 534-35.)
Wil e those decisions are not binding on the ALRB, they are
entitled to serious consideration

isBecause the Doctors' Reports were admtted, not for the
truth of the matter asserted, but only as circunstantial evidence
of ogata’s state of mnd, | amunable to invoke the normal backpay
rule termnating the reinstatenent and backpay rights of a
discriminatee upon proof of disability. (See Akatti Farms. Iac.
(1983) 9 ALrB No. 59, p. 6.)
19



REMEDY

Having found that Respondent violated §§ 1153 (a),{(c) and
{(d) of the Act by unlawfully failing to reenploy Mnuel Leal, |
shall recommend that it cease and desist therefrom and take
affirmati ve action designed to effectuate the policies of the Act.

Because | have concluded that the unlawful activity ceased on
January 6, 1993, when there was a legitimate and good faith basis
for doubting Leal’s ability to perform the work avail able at
G annini, | have not ordered that Leal be reinstated, and | have
term nated his back pay as of that date.19

In fashioning the affirmative relief delineated in the
following order, | have taken into account the entire record of
these proceedings, the character of the violations found, the
nature of Respondent's operations, and the conditions anong farm
workers and in the agricultural industry at large, as set forth in
Tex-Cal Land Management. Inc. (1977) 3 ALRB No. 14,

Upon the basis of the entire record, the findings of fact and
the conclusions of law, and pursuant to section 1160.3 of the Act,

I hereby issue the follow ng recomended:

QRDER

Pursuant to Labor Code section 1160.3, Respondent G annini

vadditionally, there is evidence that Leal began working for
anot her | abor contractor on Decenber 22, 1992. His earnings from
t hat enpl oynent nust, of course, be taken into account in
determ ning the net backpay to which he is entitled.
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Packi ng Corporation, its officers, agents, |abor contractors,
successors and assigns, shall:
1. Cease and desist from

(a) Refusing to rehire, or otherw se discrimnating
against, any agricultural enployee with regard to hire or tenure
of enployment or any termor condition of enploynent because he or
she has engaged in concerted activity protected by §1152 of the
Act .

(k) Di scouragi ng membership of any of enployee in the
United Farm Workers of America, AFL-CIO or any other |abor
organi zation. by unlawfully refusing to hire or rehire, or in any
other manner discrinmnating against, any enployee in regard to the
hire or tenure of enploynent or any termor condition of
enpl oyment, except as authorized by §1153(c) of the Act.

(c) Refusing to hire or rehire, or otherw se
discrimnating against, any agricultural enployee because he or
she has filed charges with the Agricultural Labor Relations Board.

(d) In any like or related manner interfering wth,
restraining or coercing any agricultural enployee in the exercise
of the rights guaranteed by section 1152 of the Act,

2. Take the following affirmative actions which are deened
necessary to effectuate the policies of the Act.

(a) Reinburse Manuel Leal for all |osses of pay end
ot her econom c | osses he has suffered as a result of being refused
enpl oynment bet ween Septenber 9, 1991 and January 6, 1993, the

amounts to be conmputed in accordance with established Board
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precedents, plus interest conmputed in accordance with the Board's
decision in E, W Merritt Farms, (1988} 14 ALRB NO 5.

(b) Preserve and, upon request, make available to the
Board and its agents, for exam nation, photocopying and otherw se
copying, all payroll and social security payment records, tine
cards, personnel records and reports, and all other records
rel evant and necessary to a determination, by the Regiona
Director, of the exact backpay periods and the anobunts of back pay:
and interest due under the terns of this Order.

(c) Sign the attached Notice to Agricultural Enployees
and, after its translation by a Board agent into all appropriate
| anguages, nmake sufficient copies in each |anguage for the purpose
set forth in this Oder

(d) Mail copies of the attached Notice, in al
appropriate |anguages, wthin 30 days of issuance of this order to
all agricultural enployees in its enploy from Septenber 1, 1991 to
Decenber 31, 1992.

(e) Post copies of the attached Notice in all
appropri ate | anguages, for 60 days, in conspicuous places on its
property, the exact period(s) and places(s) of posting to be
determned by the Regional Director,f and exercise due care to
.replace any Notice which has been altered, defaced, covered, or
renmoved

(£) Upon request of the Regional Director or his
desi gnated Board agent, provide the Regional Director with the

dates of its next peak season. Should the peak season have
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already begun at the tine the Regional Director requests peak
season dates, inform the Regional Director of when the present
peak season began and when it is anticipated to end, in addition
to informng the Regional Director of the anticipated dates of the
'next peak season.

(g) Arrange for a representative or a Board agent to
distribute and read the attached Notice, in all appropriate
| anguages, to all of its enployees on conpany tine and property at
time(s) and places(s) to be determned by the Regional Director.
Foll ow ng the reading, the Board agent'shall be given the
opportunity, outside the presence of supervisors and nmanagenent,
to answer any questions the enployees may have concerning the
Notice or his rights under the Act. The Regional Director shall
determine the reasonable rate of conpensation to be paid by
Respondent to all piece-rate enployees in order to conpensate them
for time lost at the reading and question-and-answer period.

{h) Notify the Regional Director in witing, with 30
days of the issuance of this Oder, of the steps it has taken to
conply with its ternms, and nmake further reports at the request of

the Regional Director, until full iance is achieved.

DATED: Septenber 15, 1993

Fiief Administrative Law Judge
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NOTICE TO AGRICULTURAL EMPLOYEES

After investigating charges that were filed in the Visalia
Regional Ofice of the Agricultural Labor Relations Board by
Manuel Leal, the General Counsel of the ALRB issued a conpl aint
whi ch alleged that we, G annini Packing Corporation, had violated
the law. After a hearing at which all parties had an opportunity
to present evidence, the Board found that we violated the |aw by
refusing to rehire Manuel Leal between Septenber 9, 1891 to
January 6, 1993. The Board has told us to post and publish this
notice. We will do what the Board has ordered us to do.

W also want you to know that the Agricultural Labor Relations Act
is a law that give you and all other farm workers in California
these rights:

1. To organize yourselves;

2. To form join, and help unions;

3 To vote in a secret ballot election to decide whether you
want a union to represent you

4, To bargain with your enployer about your wages and
wor ki ng conditions through a union chosen by a mjority,
of the enployees and certified by the Board,

5. To act together with other workers to help and' protect
one another: and

6. To decide not to do any of these things.

Because you have these rights, we pronmise that:

WE WLL NOT do anything in the future that forces you to do or
stops you from doing any of the things |isted above.

WE WILIL, NOT refuse to hire or otherw se discrimnate against any
agricultural enployee because he or she has engaged in union
activities or acted together with other enployees to protest the
terns and conditions of enploynent, or because he or she has filed
a charge with the Agricultural Labor Rel ations Board.

WE WLL reinburse Manuel Leal with interest for any loss in pay or
other economc |osses he suffered because we refused to rehire
hi m

DATED:
G ANNI NI PACKI NG CORPORATI ON

By:

Representative Title



If you have questions about your rights as a farm worker or about
this Notice, you may contact any office of the Agricultural |abor
Rel ati ons Board, ©One office is located at 711 N. Court Street,
Suite B, Visalia, California 93293. The tel ephone nunber is (209)
627-0985.



